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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,
Plaintiff/ Appellee,

:
:

v.

:

ANTHONY A. SADDLER,

:

Defendant/Appellant.

:

Case No. 20020119-CA

BRIEF OF APPELLEE
JURISDICTION AND NATURE OF PROCEEDINGS
This is an appeal from a conditional guilty plea to unlawful possession of a
controlled substance with intent to distribute, a third degree felony, in violation of Utah
Code Ann. § 58-37-8(l)(a)(iii) (Supp. 2001) in the Third Judicial District Court of Salt
Lake County, State of Utah, the Honorable Terry L. Christiansen presiding. This Court
has jurisdiction pursuant to Utah Code Ann. §78-2a-3(2)(e) (1996).

STATEMENT OF ISSUES PRESENTED ON APPEAL
AND STANDARDS OF APPELLATE REVIEW
Issue No. 1: Whether the officer's affidavit, when read in a common sense
manner, establishes probable cause for issuing a search warrant for defendant's residence.
Standard of Review: "Utah appellate courts review an affidavit supporting a
magistrate's determination of probable cause for issuance of a search warrant 'in its
1

entirety and in a common sense fashion,' and accord great deference to the magistrate's
decision." Salt Lake City v. Trujillo, 854 P.2d 603, 606 (Utah App. 1993) (citing State v.
Thurman, 846 P.2d 1256, 1260 (Utah 1993)) (additional citations and quotations
omitted).
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES
The right of the people to be secure in their person, houses, papers, and
effects, against unreasonable searches and seizures, shall not be violated,
and no warrants shall issue, but upon probable cause, supported by oath or
affirmation, and particularly describing the place to be searched, and the
persons or things to be seized.
U.S. Const, amend. IV.
STATEMENT OF THE CASE
Defendant was charged by information with unlawful possession of a controlled
substance with intent to distribute, and unlawful possession of a controlled substance,
both third degree felonies. R. 1-3. Defendant filed a motion to suppress evidence
obtained through a search of his residence. R. 35-57. No testimony was presented at the
hearing on defendant's motion to suppress. R. 127:1-13. The trial court denied
defendant's motion. R. 127:12-13. Defendant then entered a conditional guilty plea to
Count I of the charges, reserving his right to appeal the trial court's denial of his motion
to suppress. R. 79-84. Defendant was sentenced to an indeterminate prison term of zero
to five years. R. 107-09. That sentence was stayed, however, and defendant was ordered
to serve 24 months probation. See id. Defendant timely appeals his conviction. R. 11011.
2

STATEMENT OF THE FACTS1
During the month of June 2000, Detective Bill McCarthy, a West Valley City
neighborhood narcotics officer with over nineteen years experience, received information
from a confidential informant (CI) regarding illegal drug activities at defendant's
residence. R. 70-78.2 The CI told Detective McCarthy that he/she was providing the
information due to a sense of guilt and a desire to stop the sale and use of drugs within the
community. Id. Detective McCarthy made no promises of leniency to the CI, nor did he
offer to pay for the information. Id.
The CI indicated that he/she had known defendant for over a year and had visited
defendant's residence numerous times. Id. While visiting defendant, the CI witnessed
defendant using cocaine and marijuana on numerous occasions and carrying those drugs
on his person. Id. On several occasions, the CI used marijuana with defendant. Id. The
CI also observed defendant selling marijuana and cocaine from his residence. Id. Inside
defendant's house, the CI observed packaging materials, cocame, and three scales, which
defendant used to weigh out repackaged marijuana for sale. Id. A week to ten days

l

The facts are recited in a light most favorable to the trial court's ruling denying
defendant's motion to suppress. See State v. Tetmeyer, 947 P.2d 1157, 1158 (Utah App.
1997).
2

Although the affidavit indicates that the CI gave his/her name to Detective
McCarthy, the magistrate did not require the detective to disclose that name due to the
CI's fear of retaliation. See R. 70-78.
3

before his/her conversation with Detective McCarthy, the CI observed three to four
pounds of marijuana at defendant's residence. Id.
Relying on that information, Detective McCarthy performed an independent
investigation on defendant at his residence for two days. Id. During that time, Detective
McCarthy observed some short term traffic to and from defendant's house, which the
detective recognized as drug related. Id. Under Detective McCarthy's direction, West
Valley City police officers performed a traffic stop on one of the vehicles seen leaving
defendant's house. Id. The driver of the vehicle, ObaTramel, was arrested on
outstanding warrants and later found to be in possession of nearly one-half ounce of
marijuana. Id. While searching Tramel's vehicle, Detective McCarthy discovered a small
section of a plastic bag containing cocaine residue. Id. However, no drug paraphernalia
used in the ingestion of marijuana or cocaine was found in the vehicle. Id.
On June 15, 2000, Detective McCarthy presented the magistrate with a five-page
affidavit detailing the information provided by the CI and his own surveillance. Id. A
copy of Detective McCarthy's affidavit is attached as Addendum A. Based on the
affidavit, the magistrate found probable cause sufficient to issue a search warrant,
permitting West Valley Police to search defendant's residence. Id. Later that day, police
searched defendant's house with defendant present, and found 277grams (approximately
10 ounces) of marijuana, over 1 gram of cocaine, drug packaging material, triple beam
scales, and $478.00 in cash. R. 35-57, 60-69.

4

Defendant did not request an evidentiary hearing to support his motion to suppress.
R. 127:7. Based on the facts presented in the affidavit, the trial court examined the
totality of the circumstances and found that the affidavit contained sufficient detail to
support a finding of probable cause to search defendant's house. R. 127:12-13.
Accordingly, the trial court denied defendant's motion to suppress. Id.
ARGUMENT SUMMARY
Detective McCarthy's affidavit established probable cause to search defendant's
house for contraband. When considering a challenge to an affidavit, this Court considers
(1) the type of informant, (2) the detail of the information, and (3) the investigating
officer's corroboration efforts.
Here, the affidavit contained information offered by a CI who had know defendant
for over a year, had used drugs with defendant, and had recently seen drugs inside
defendant's house. Because the CI was motivated to reveal the information out of a sense
of guilt and desire to improve the community, the fact that the CI had previously used
drugs with defendant does not qualify him/her as a typical "police informant."
Accordingly, the CI is initially entitled to a lesser degree of scrutiny on the reliability
scale. In any event, when the affidavit is read in its entirety and in a common-sense
fashion, the CFs reliability, veracity, and basis of knowledge are apparent through his/her
personal observation of defendant's criminal acts, the fact that no promises or payment
were offered for the information, his/her admission against self-interest, and the risk of

5

retaliation. Thus, the CI's veracity, reliability, and basis of knowledge support the
magistrates finding of probable cause to issue a search warrant.
The information presented in the affidavit is also sufficiently detailed to provide a
fair probability that the contraband would be found in the specified place. The affidavit
reveals a great deal about the CI and his extensive knowledge of defendant's illegal
activities. Moreover, the CI provided sufficient information to indicate that defendant's
drug activities were both recent and ongoing. Accordingly, the magistrate had sufficient
evidence to raise a fair probability that the contraband was located at defendant's house.
Finally, Detective McCarthy conducted sufficient corroboration efforts to confirm
the CI's information. By personally observing drug traffic at defendant's residence and
by finding drugs during a subsequent search of one of defendant's visitors, the detective
confirmed the CI's report that defendant was selling drugs out of his residence.
Given the information provided in the affidavit, the magistrate had a substantial
basis for determining there was a fair probability that the evidence sought would be found
in defendant's house.

6

ARGUMENT
THE TOTALITY OF THE CIRCUMSTANCES AND A
COMMON-SENSE READING OF OFFICER
MCCARTHY'S AFFIDAVIT SUPPORT A FINDING OF
PROBABLE CAUSE TO SEARCH DEFENDANT'S
HOUSE
Defendant claims that the trial court erred in denying his motion to suppress
evidence obtained through a search of his house. Br. of Aplt. at 15-40. Specifically,
defendant objects to the warrant used to search his house, claiming that the Detective
McCarthy's affidavit does not support a finding of probable cause. Id. Defendant's claim
consists of three challenges to the affidavit: (1) defendant contends that the affidavit
contains little or no information regarding the veracity, reliability, and basis of knowledge
of the CI (Br. of Aplt. at 16-26); (2) defendant argues that the affidavit lacks detail
sufficient to support a finding of probable cause (Br. of Aplt. at 26-32); and (3) defendant
alleges that the investigating officer's corroboration efforts were inadequate (Br. of Aplt.
at 26-40). Each of defendant's challenges lack merit.
"When issuing a search warrant, a magistrate is required 'simply to make a
practical, common sense decision whether, given all the circumstances set forth in the
affidavit before him, including the 'veracity' and 'basis of knowledge' of persons
supplying hearsay information, there is a fair probability that the contraband or evidence
of a crime will be found in a particular place.'" State v. White, 851 P.2d 1195, 1198 (Utah
App. 1993 (quoting Illinois v. Gates, 462 U.S. 213, 238 (1985)).
"[Where] a search warrant is challenged on the basis of lacking probable cause for
7

issuance, 'the fourth amendment does not require that the reviewing court conduct a de
novo review of the magistrate's probable cause determination.'" Id. (citing State v.
Babbell, 770 P.2d 987, 991 (Utah 1989)). "Instead, the reviewing court is required to
give great deference to the magistrate's determination, and 'will find the warrant invalid
only if the magistrate, given the totality of the circumstances, lacked a substantial basis
for determining that probable cause existed.'" Id. (quoting State v. Thurman, 846 P.2d
1256, 1260 (Utah 1993)).
Where, as in this case, information obtained from an informant is the primary
support for the search warrant, an analysis of the totality of the circumstances requires an
appellate court to consider (1) the type of tip or informant involved, (2) whether the
informant gave enough detail about the observed criminal activity to support probable
cause to search, and (3) whether the police officer's personal observations confirm the
informant's tip. See State v. Deluna, 2001 UT App 401,111,40 P.3d 1136 (citing
Kaysville City v. Mulcahy, 943 P.2d 231, 235-38 (Utah App.), cert, denied, 953 P.2d 449
(Utah 1997)).
A.

This confidential informant is not a typical "police informant" and is
therefore entitled to a lesser degree of scrutiny on the reliability scale.
Utah law recognizes two broad types of confidential informants: a "citizen

informant," and a "police informant." Mulcahy, 943 P.2d at 235. A citizen informant is
an ordinary citizen who divulges information to police out of concern for the community
and not for personal benefit. Deluna, 2001 UT App 401, \ 14. In contrast, "[a] police
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informant is one who gains information through involvement in criminal activity or who
is 'motivated by [promises of leniency or] pecuniary gain.'" Mulcahy, 943 P.2d at 235 n.
2 (citation omitted); Deluna, 2001 UT App 401, f 14. While a citizen informant is
entitled to a "presumption of veracity and reliability[,]" "a police informant... is lower
on the reliability scale[.]" Id.; State v. McArthur, 2000 UT App 23, f 31, 996 P.2d 555.
In general, "[c]ourts view the testimony of citizen informers with less rigid scrutiny than
the testimony of police informers." State v. Brown, 798 P.2d 284, 286 (Utah App. 1990).
Here, defendant categorizes the CI as a member of the "criminal sector"or a police
informant, and claims that the CI's information is therefore presumed unreliable. Br. of
Aplt. at 16-26. However, this CI does not fit neatly into either category and, on a totalityof-the-circumstances analysis, should be accorded a presumption of reliability.
The reasoning of the Minnesota Supreme Court in State v. McCloskey, 453
N.W.2d 700 (Minn. 1990), demonstrates why this is so. There, the Minnesota Supreme
Court considered the reliability and veracity of a confidential informant who admitted to
having gleaned information about the defendant through drug purchases. Upon
contacting the officer, the CI noted his/her familiarity with McCloskey and described a
recent personal observation of drugs in the defendant's house. Id. at 701. The CI also
told the officer that he/she was motivated to report McCloskey based on a concern that he
was selling drugs to juveniles in the community. Id. The CI was neither paid nor
promised anything in exchange for the information. Id. at 701-03. In examining those
circumstances, the court made the following observation:
9

But for the fact that the informant admitted buying marijuana from
defendant and refused to give his/her name, the informant here would
qualify as a so-called citizen informer of presumed honesty and there would
not be any question as to the adequacy of the affidavit.... The fact that the
informant here did not qualify as a citizen informant of presumed reliability
does not mean that the informant was an informant of doubtful reliability
from the criminal subculture. The less rigid approach of Gates recognizes
that each informer is different and that all of the stated facts relating to the
informer should be considered in making a totality-of-the-circumstances
analysis. Here it is true that the informant admitted having bought
marijuana from defendant, so we know that the informant was someone
who apparently had used marijuana. However, we have said that a
conviction of simply possessing a controlled substance arguably has little
probative value on the issue of a witness' credibility. State v. Zernechel,
304 N.W.2d 365, 366 (Minn. 1981).
Id. at 703. Furthermore, the court noted that "the informant was not like the typical 'stool
pigeon' who is arrested and who, at the suggestion of the police, agrees to cooperate and
name names in order to curry favor with the policef,]... [and] was not a blame shifter[,]
but someone who simply came forward." Id. Accordingly, the court found the CI's
veracity and reliability could not be scrutinized as a typical police informant. Id. at 70304. Cf. McArthur, 2000 UT App 23, f 33 (indicating in dicta that a confidential
informant's use of forged checks obtained by the defendant during a burglary only
"cast[s] some doubt on her veracity[.]").
The instant facts are directly comparable to those in McCloskey. The affidavit in
support of a search warrant indicates that the while the CI gained information about
defendant through drug purchases, the CI offered the information to police out of a sense
of guilt and a genuine desire to stop the sale and usage of drugs within the community.
See R. 70-78. Furthermore, the affidavit clearly states that the CI was neither paid nor
10

promised anything in exchange for the information. See id. Given those facts, the CI is
an atypical informant and is therefore deserving of the presumption of reliability. See
State v. Vigh, 871 P.2d 1030, 1032, 34 (Utah App. 1994) (presuming the reliability and
veracity of an informant who admitted to previously using marijuana and who was
receiving nothing in exchange for divulging information); White, 851 P.2d at 1199
(applying the citizen informant presumption of reliability to an informant who gained
information while possibly acting as an accessory to the defendant's criminal activity);
State v. Blaha, 851 P.2d 1205, 1209 (Utah App. 1993) (same); Deluna, 2001 UT App
401,ffl[16-17 (same).
B.

The affidavit sufficiently reveals the veracity, reliability, and basis of
knowledge of the confidential informant to support a finding of probable
cause.
Defendant claims that the affidavit reveals "very little" about the CI's veracity,

reliability, and basis of knowledge. Br. of Aplt. at 16-26. To support his claims,
defendant dissects the affidavit and strictly analyzes its individual pieces, rigidly
extracting information and reciting all inferences in his favor. See id? This rigid
piecemeal analysis of the affidavit is both improper under Utah law and factually
incorrect.

Additionally, because defendant failed to elicit testimony from Detective
McCarthy at the hearing on his motion to suppress, he cannot now dispute the facts
presented in the affidavit supporting the search warrant. See cf. State v. Clegg, 2002 UT
App 279, f6 (where a defendant failed to dispute a material issue of fact in the trial court,
he cannot now raise that dispute on appeal).
11

This Court recently stated that "[w]hen probable cause to search is predicated upon
facts supplied by an informant, the 'informant's veracity, reliability, and basis of
knowledge' must be evaluated." McArthur, 2000 UT App 23, f 31 (citation omitted).
However, in setting forth the guidelines for such an evaluation, the Utah Supreme Court
stated that under a totality of the circumstances test, "an informant's ' reliability [,]'
[veracity,] and 'basis of knowledge' are but [three] relevant considerations, among others,
in determining the existence of probable cause [.]" State v. Hansen, 732 P.2d 127,130
(Utah 1987) (citing Gates, 462 U.S. at 231 -32). Accordingly, the Supreme Court
cautioned that those factors are not to be applied as "strict independent requirements to be
'rigidly exacted' in every case; a weakness in one or the other is not fatal to the warrant
so long as in the totality there is substantial basis to find probable cause." Id. (citing
Gates, 462 U.S. at 238).
Moreover, when determining the reliability, veracity, and basis of knowledge of an
informant, the Supreme Court has clearly indicated that an affidavit must be considered
"in 'its entirety and in a [practical,] common-sense fashion[,]'" and that all inferences
must be considered in a light most favorable to the trial court's decision to deny the
motion to suppress. Thurman, 846 P.2d at 1260 (quoting State v. Anderson, 701 P.2d
1099, 1102 (Utah 1985)); State v. Montoya, 937 P.2d 145, 147 (Utah App. 1997) (citing
State v. Anderson, 910 P.2d 1229,1230 (Utah 1996)).
Given that framework, Officer McCarthy's affidavit provides sufficient
information on the CI's veracity, reliability, and basis of knowledge, and thus establishes
12

a substantial basis upon which a finding of probable cause is appropriately founded. See
State v. Singleton, 854 P.2d 1017, 1020 (Utah App. 1993) (affirming the magistrates
decision to issue a search warrant where "the affidavit contained sufficient information
for the magistrate to conclude the informants were reliable and their basis of information
was sufficient").
Reliability and veracity. Detective McCarthy's affidavit provides information
which sufficiently establishes the CFs reliability and veracity in the following five ways:
First, the CFs veracity is enhanced by the fact that the CI revealed his/her name to
Detective McCarthy. See St. George City v. Carter, 945 P.2d 165, 169 (Utah App. 1997)
(a tipfroman informant who provides his or her name is "highly reliable because the
police may verify the information and it subjects the informant to penalty if the
information is false."). In the affidavit Detective McCarthy states that he "received
information from a confidential informant," and "ask[s] the courts not to require [him] to
publish the CFs name." R. 70-78. A reasonable reading of the affidavit indicates that
the CI provided Detective McCarthy with his/her name. Certainly, Detective McCarthy
could not "publish" the CFs name if he does not possess it. See Thurman, 846 P.2d at
1260 (an affidavit must be considered in "a common-sense fashion.") (citations omitted).
By revealing his/her name to Detective McCarthy the CI was voluntarily subjected to a
penalty for providing false information, and thus, the CFs veracity is necessarily
augmented. See Deluna, 2001 UT App 401, f 15.
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Second, the CFs reliability is bolstered by his/her personal observations of
defendant's criminal acts. See Mulcahy, 943 P.2d at 236 ("A tip is more reliable if it is
apparent that the informant observed the details personally, instead of simply relaying
information from a third party."). Detective McCarthy's affidavit indicates that within a
week to ten days before speaking with him, the CI personally observed approximately
three to four pounds of marijuana at defendant's house. See R. 70-78. The affidavit
further indicates that the CI witnessed defendant carry, sell, and use cocaine and
marijuana. See id. Thus, the CI's personal observations of defendant's criminal behavior
serve to enhance his/her reliability. See Hansen, 732 P.2d at 130 ("The reliability of the
confidential disclosure was also enhanced by the informant's personal observation of the
large quantity of marijuana that was being sold in small quantities.").
Third, the CI's reliability and veracity are heightened by the fact that he/she was
neither paid nor promised anything for disclosing the information. See Deluna, 2001 UT
App 401, ^Hf 14-15 (an informant's veracity and reliability are enhanced where he/she
reports information out of concern for the community and in exchange for nothing) The
affidavit clearly states that the "CI has not been promised [anything] nor paid for any of
the information provided." See R. 70-78. Indeed, the affidavit indicates that the CFs
reason for disclosing the information is his/her "sense of guilt and desire to stop the sales
and usage of controlled substances into the community." See id. See McCloskey, 453
N.W.2d at 703 ("Significantly, the informant was not like the typical 'stool pigeon' who
is arrested and who, at the suggestion of the police, agrees to cooperate and name names
14

in order to curry favor with the police."). Because the CI's motives for providing
information to police were pure, the CI's veracity and reliability are heightened.
Fourth, in this instance the CI's reliability and veracity were enhanced by an
admission against his/her own interests. In United States v. Harris, 403 U.S. 573, 580
(1971) the Supreme Court determined that information offered by an informant was
reliable because "it was plainly a declaration against interest since it could readily warrant
a prosecution and could sustain a conviction against the informant himself." In its
reasoning, the High Court noted that "[p]eople do not lightly admit a crime and place
critical evidence in the hands of the police in the form of their own admissions.
Admissions of crime, like admissions against proprietary interests, carry their own indicia
of credibility—sufficient at least to support finding of probable cause to search." Id. at
583. Where the CI implicated himself/herself in criminal conduct by admitting to using
marijuana with defendant, the CI's reliability and veracity are necessarily enhanced. See
id.\ R. 70-78.
Fifth, the CI's veracity is further strengthened by his/her fear of retaliation. See
Deluna, 2001 UT App 401, f 15 (the informant's concerns regarding retaliation provided
a strong motive not to lie) (citing United States v. Fairchild, 114 F.Supp. 1544, 1552
(W.D.Wis. 1990)). In the affidavit, Detective McCarthy indicates that "the CI may be
harmed if CI's name were published." R. 70-78. Accordingly, that fear of retaliation
provided the CI with a strong motive not to lie.

15

Basis of knowledge. "Courts have consistently approved the issuance of search
warrants where the informant's knowledge is based on personal observation." State v.
Purser, 828P.2d 515 (Utah App. 1992). Here, the affidavit clearly states the basis of the
informant's knowledge was his/her first hand observation of defendant's criminality. See
R. 70-78.4 Specifically, the affidavit indicates that during the prior year, the CI has been
to defendant's house and interacted with defendant on numerous occasions. See R. 70-78.
In fact, the CI was so uniquely familiar with defendant that he/she was able to describe in
detail defendant's house, his vehicle, his female companion, his employment, his work
hours, and the times when he was at home. See id. While spending considerable time
with defendant, the CI saw defendant use and sell cocaine and marijuana on many
occasions. See id. Indeed, the CI used drugs with defendant on several occasions. See
id. Defendant even admitted to the CI that he sells drugs to finance his drug habit and as
a source of additional income. See id. The CI observed defendant carry marijuana and
cocaine on his person. See id. The CI saw cocaine and packaging material inside
defendant's house. See id. Most importantly, the CI witnessed three to four pounds of
marijuana in defendant's home within a week to ten days prior to speaking with Detective
McCarthy. See id. Accordingly, the CI's "information, relied upon by police, was not
some remote hearsay or assumption based on circumstantial events. The statement that

4

Indeed, even defendant concedes that the CI's basis of knowledge "was
established in part where some of the information outlined in the affidavit 'came from the
[] informant's] personal observations.'" Br. of Aplt. at 24-25 {citing Deluna, 2001 UT
App 401, H 13).
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the drug and its sale were personally observed in defendant's [house] adequately sets
forth the informant's basis of knowledge." Hansen, 732 P.2d at 130. See also Singleton,
854 P.2d at 1020 (finding an informant who had previously purchased drugs from the
defendant to be reliable based on her personal observation and knowledge of the
defendant's criminal acts).
C.

The affidavit contains sufficient detail to establish a fair probability that the
contraband would be found at defendant's house.
Next, defendant claims that the affidavit lacked sufficient detail to support a

finding of probable cause. Br. of Aplt. at 26-32. In particular, defendant claims that the
information in the affidavit consists of "non-specific, bare conclusions." Br. of Aplt. at
27. However, defendant again fails to analyze the complete affidavit, and insists on
dissecting it and then reading it in an unreasonable and impractical fashion. See
Thurman, 846 P.2d at 1260 (affidavit should be considered in its entirety and read in a
common sense manner); Blaha, 851 P.2d at 1207 (refusing to examine each detail noted
by the defendant in piecemeal fashion, and considering "the affidavit as a whole to
determine whether it established a fair probability that a search would reveal the listed
evidence."). When considered together in a common sense manner, the affidavit provided
a fair probability that contraband would be found at defendant's house.
Defendant first argues that the affidavit "fails to contain any information about the
CI or his/her encounter with [Detective] McCarthy." Br. of Aplt. at 27-29. However,
when read in its entirety, the affidavit reveals a great deal about the CI and his extensive
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knowledge of defendant's illegal activities. The affidavit indicates that from the time that
the CI spoke with Detective McCarthy, the CI had known defendant for over a year. See
R. 70-78 ("CI has know [defendant] for over 1 year[.]"). The informant has maintained
close contact with defendant even though defendant changed residences within that year.
See id. ("CI's observations were over a long period of time, even though [defendant] has
only recently occupied the listed premises, [sic] within the last couple of months."). In
fact, the CI knew defendant well enough socially to have used marijuana with defendant
on several occasions. See id. ("CI has used marijuana with [defendant] on several
occasions[.]").
The CI was frequently invited into defendant's house and was familiar with his
activities inside his house. See id. ("CI has been to the premises numerous times, the
most recent being within the last week to ten days, and observed approx. 3 to 4 pounds of
marijuana . . . [and] has observed cocaine inside the premises, along with packaging
material[.]"). The CI also watched defendant weigh, package, sell, and use drugs inside
his house. See id. ("CI has observed three scales inside the home, that [defendant] uses to
weigh out repackaged marijuana for resale . . . [and] the CI observed [defendant] sell and
use controlled substances, [sic] inside the named premises[.]"). See Mulcahy, 943 P.2d at
236, ("A tip is more reliable if it is apparent that the informant observed the details
personally, instead of simply relaying information from a third party.").
Additionally, the CI was familiar with defendant's activities outside his house. See
id. ("CI has observed [defendant] carry marijuana and cocaine on his person[.]"). The CI
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was a trusted individual in whom defendant confided privileged information. See id.
("[Defendant] has told the CI that [he] sells marijuana and cocaine . . . to afford his own
usage and as a separate source of income[.]"). The CI was uniquely familiar with
defendant's specific place of employment and his schedule. See id. ("CI states that
[defendant's] only legitimate source of income is from a part[-]time waiter's job at a Salt
Lake City restaurant, BACCI's [sic]... [and] that [defendant] is home infrequently and
usually during the late evening hours[.]"). The affidavit reveals that the CI was able to
describe defendant's house, the vehicle he drove, and his female companion to Detective
McCarthy. See id. ("CI provided a description of [defendant's] home, a vehicle
frequently used by [defendant] (female companion of defendant)[.]"). See State v.
Brooks, 849 P.2d 640, 644 (Utah App. 1993) ("an informant's reliability is buttressed by
the detail with which he describes the facts set forth in the affidavit") (citations omitted).
The affidavit also lists sufficient information about the CI's encounter with
Detective McCarthy. The affidavit indicates that the CI felt guilty about using drugs and
approached Detective McCarthy offering to give the information in an attempt to stop
drug sales and use within his/her community. See id. ("Your affiant received information
from a confidential informant... [who] provided the information out of a sense of guilt
and desire to stop the sales and usage of controlled substances into the community."
(Emphasis added)). No other motive is apparent from the affidavit. See id. ("CI has not
been promised [sic] nor paid for any of the information provided.").
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When considering the entire affidavit in a common-sense fashion, it is clear that
the affidavit provided the magistrate with sufficient detail about the CI's knowledge of
defendant's criminal activities and about the CI's interaction with Detective McCarthy to
reveal a fair probability that contraband was located inside defendant's house. See White,
851 P.2d at 1198 (a magistrate is required simply to make a practical, common sense
decision whether, given all the circumstances set forth in the affidavit before him . . .
there is a fair probability that the contraband or evidence of a crime will be found in a
particular place.") (citations omitted); United States v. Feliz, 182 F.3d 82, 87 (1st Cir.
1999) (In determining whether there is probable cause to believe that evidence of a crime
will be found at the subject premises, "[t]here is no requirement that the belief be shown
to be necessarily correct or more likely true than false.") (citing Spinelli v. United States,
393 U.S. 410,419 (1963) (holding that "only the probability, and not a prima facie
showing" is required)).
Next, defendant argues that the allegations of criminal conduct found in the
affidavit are "conclusory," and "are written in the past tense without any reference to a
time." Br. ofAplt. at 28.
On the contrary, the affidavit refers to a specific and recent time frame as well as
defendant's ongoing and contemporaneous criminal activity. The affidavit clearly notes
the CI's statement that "[defendant's] illicit sales operation is ongoing and has been long
term." R. 70-78. That statement is supported by the CI's witness of defendant's drug use
and sales on numerous occasions "during the past year" and defendant's admission that
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he supplements his meager income through drug sales. See id; State v. Anderton, 668
P.2d 1258 (Utah 1983) (although no specific dates were provided in the affidavit, a
common-sense reading of the affidavit suggested the continuing nature of the drugs
presence); Singleton, 854 P.2d at 1021("'[W]here the affidavit properly recites facts
indicating activity of a protracted and continuous nature, a course of conduct, the passage
of time becomes less significant/" (Citations omitted)).
More importantly, the CI observed approximately three to four pounds of
marijuana, presumably to much for personal consumption, within a "week to ten days"
before speaking with Detective McCarthy. See id.5 Accordingly, "[i]n applying a
common-sense interpretation, the affidavit presented a substantial basis . . . for the
magistrate to conclude that with sufficient probability, some quantity of the illegal drug
would still be found in the [house during the search]." Hansen, 732 P.2d at 131. See also
United States v. Dill, 693 F.2d 1012, 1014 (10th Cir. 1982) ("Probable cause for a search
warrant is nothing more than a reasonable belief that the evidence sought is located at the
place indicated by the [officer's] affidavit.") (quoted with approval in State v. Brooks, 849
P.2d 640 (Utah App.), cert, denied, 860 P.2d 943 (Utah 1993)).

5

The CFs use of the term "pounds" infers that the marijuana was not in the form of
a growing plant, but was dried and ready to be "weigh[ed] out and repackaged . . . for
resale." See R. 70-78.
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D.

The officer's corroboration efforts were sufficient to support a finding of
probable cause.
Finally, defendant claims that due to the vague nature of the CI's statements,

Detective McCarthy's corroboration efforts were inadequate to support a finding of
probable cause. Br. of Aplt. at 32-40. "[A] police officer 'may corroborate the tip either
by observing the illegal activity or by finding [the material facts] substantially as
described by the informant.'" Deluna, 2001 UT App 401, f 20 (citing Mulcahy, 943 P.2d
at 236). Where the affidavit indicates that Detective McCarthy both observed suspicious
and illegal activity and found the material facts as described by the CI, defendant's claim
fails.
Observing suspicious and illegal activity. After receiving the information from
the CI, the affidavit indicates that Detective McCarthy observed defendant's house
intermittently beginning June 14,2000 at 8:00 p.m. through the night until 6:00 a.m. the
next day. See R. 70-78. Although Detective McCarthy did not observe anyone at
defendant's residence between the hours of 8:00 p.m. and midnight on June 14th, the
detective witnessed some suspicious and illegal activity sometime between midnight and
6:00 a.m. on June 15th. See id.
During those hours Detective McCarthy observed "some short term traffic which
[he] believe[d] was drug related." See id. '"Although the affidavit did not exclude the
possibility of other activities on the premises, the description of [the short term traffic]
actually observed provided a firm foundation for the suspicion or belief that any person in
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the private premises was involved in the overt unlawful activity sale and possession of
[drugs].'" State v. Blevins, 968 P.2d 402, 404 (Utah App. 1998) (citing State ex rel L.Q.,
566 A.2d 223, 226 (N.J. Super. Ct. App. Div. 1989)). Accordingly, based on that
observation, and his nineteen years experience and extensive training as a narcotics
officer, Detective McCarthy corroborated the CI's report that defendant was selling drugs
from his house. See id; White, 851 P.2d at 1199 (officer's observation of short term
traffic recognized as consistent with drug trafficking) (citing with approval United States
v. Buchannon, 878 F.2d 1065, 1067 (8th Cir. 1989) (a brief visit to a suspected drug
house "conformed to the patterns of the drug trade")); Blaha, 851 P.2d at 1206-08
(recognizing that although the officer's observation of short term traffic at the defendant's
residence was not "direct evidence of drug trafficking" it was sufficient to corroborate the
informant's information); State v. Ayala, 762 P.2d 1107,1110 (Utah App. 1988)
(recognizing the firsthand observations of an experienced narcotics officer); Singleton,
854 P.2d at 1021 (acknowledging the officer's narcotics experience and accordingly
giving weight to his conclusions).
Moreover, after performing a traffic stop on one of the vehicles seen visiting
defendant's house, Detective McCarthy searched the vehicle and discovered a small,
twisted section of plastic bag containing cocaine residue. See R. 70-78. The driver was
also found to be in possession of one-half ounce of marijuana. See id. No drug
paraphernalia was found either on Tramel's person or in his vehicle. See id. Given those
facts and the CI's testimony that defendant was selling cocaine and marijuana from his
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house, Detective McCarthy reasonably inferred that the driver had purchased the drugs
from defendant during his brief visit to defendant's house. See Gates, 462 U.S. at 241
("[PJrobable cause deals 'with probabilities^] [tjhese are not technical[,] they are the
factual and practical considerations of everyday life on which reasonable and prudent
men, not legal technicians, act.'" (Citation omitted)); Mulcahy, 943 P.2d at 236
('" Corroboration by the police officer means, in light of the circumstances, he confirms
enough facts so that he may reasonably conclude that the information provided is
reliable[.]'" (Citation omitted)); Blevins, 968 P.2d at 404 (indicating the likelihood that
evidence of criminal activity will be found in a vehicle visiting the suspected residence)
In State v. White, this Court found that the officer's corroboration efforts of
observing short term traffic at the defendant's residence and conducting a background
check on the defendant were sufficient to buttress the reliability of the informants'
information. White, 851 P.2d at 1199. In comparison, although no background check
was performed here, the detective exceeded the corroboration efforts noted in White by
conducting a traffic stop of one of the vehicles seen visiting defendant's house, and by
searching both the driver and the vehicle. See id\ Blaha, 851 P.2d at 1208 (noting that
although the officer could have done more to corroborate the information, such efforts
were not necessary to support a finding of probable cause). Accordingly, Detective
McCarthy's observations of suspicious and illegal activity sufficiently buttress the
reliability of the CI's information.
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Confirming material facts. The affidavit also indicates that Detective McCarthy
confirmed the material facts offered by the CI, namely defendant's "hours of operation."
See R. 70-78. The CI told Detective McCarthy that defendant works as a part time waiter
for a downtown restaurant called "BACCI's," and therefore, is infrequently at home
during late evening hours. See id. Consistent with the CI's statement, during his
intermittent surveillance of defendant's house Detective McCarthy discovered that no
activity occurred during the late evening hours while defendant was presumably at work.
See id. However, shortly thereafter, the detective observed some short term traffic during
the early morning hours which lead him to confirm the CFs statements regarding
defendant's illegal activities. Accordingly, the CI's credibility was heightened by
providing detailed information based on personal knowledge. See McArthur, 2000 UT
App23atH31.
Furthermore, the affidavit indicates that Detective McCarthy corroborated the
innocent details offered by the CI prior to the search. Specifically, the detective observed
defendant's house and his vehicle, as described by the CI. See R. 70-78. The affidavit
lists defendant's address as offered by the CI and includes a detailed description of
defendant's home. See id. ("a single family dwelling, on the west side of the road, the
front door faces to the east, the numbers 3194 South appear on the front of the home mail
box in front of the home"). Detective McCarthy later confirmed that defendant did reside
at that address. See id. The detective's corroboration of those details only further
confirmed the CI's reliability. State v Melanson, 665 A.2d 338, 340-41 (N.H. 1995)
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(corroboration of "'innocent' details" given by informant shows reliability) (cited with
approval by Mulcahy, 943 P.2d at 236).
* * *

In sum, given "the Fourth Amendment's strong preference for searches conducted
pursuant to a warrant," Gates, 462 U.S. at 236 (quotations omitted), when all of the
significant facts set forth in the affidavit are viewed together in a common sense fashion,
the magistrate had a substantial basis for determining there was "a fair probability that the
contraband . . . [would] be found [at defendant's home]." White, 851 P.2d at 1198
(citations omitted). Thus, the trial court correctly held that the affidavit established the
requisite probable cause to issue a search warrant, and appropriately denied defendant's
motion to suppress the warrant.6

6

In anticipation of the State's response, defendant also argues that the "good faith"
exception to the warrant requirement as articulated in United States v. Leon, 468 U.S.
897, 922 (1984), does not apply to this case. Br. of Aplt. at 40-43. Although defendant's
argument is incorrect, based on the State's position as set out above and the sufficiency of
the affidavit in supporting a finding of probable cause to search, the State need not
respond to defendant's preemptive argument.
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CONCLUSION
Based upon the foregoing, the State respectfully requests that this Court affirm the
trial court's denial of defendant's motion to suppress.
Dated this £ ^day of September, 2002.
MARK L. SHURTLEFF
Utah Attorney General
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ADDENDUM A

IN THE THIRD DISTRICT COURT
IN AND FOR THE SALT LAKE COUNTY, STATE OF UTAH
STATE OF UTAH

)

County of Salt Lake

)

: ss
AFFIDAVIT FOR SEARCH WARRANT
BEFORE:
JUDGE

ADDRESS

The undersigned affiant being first duly sworn, deposes and says:
That he has reason to believe
That

(X) on the persons of Saddler, Anthony A., 1/26/73,
(X) on the premises known as 4300 West 3194 South, a
single family dwelling, on the west side of the road, the front
door faces to the east, the numbers 3194 South appear on the front
of the home mail box in front of the home, to include all
containers, locked and unlocked, rooms, attics, basements,
outbuildings attached and unattached found within the curtilage.
( ) in the vehicles described as N/A
In the City of West Valley, County of Salt Lake, State of Utah,
there is now being possessed or concealed certain property or
evidence described as:
SEE ATTACHMENT "A"
and that said property or evidence:
(X) was unlawfully acquired or is unlawfully possessed; or
(X) has been used to commit or conceal a public offense; or
(X) is being possessed with he purpose to use it as a means
of committing or concealing a public offense; or
(X) consists of an item or constitutes evidence of illegal
conduct, possessed by a party to the illegal conduct;
( ) consists of an item or constitutes evidence of illegal
conduct, possessed by a person or entity not a party to
the illegal conduct. (Note requirements of Utah Code
Annotated, 77-23-3(2)
Affiant believes the property and evidence described above is
evidence of the crime(s) of Possession of Marijuana and Possession
of Cocaine With Intent To Distribute.

ITEMS TO BE SEIZED
SEARCH WARRANT/AFFIDAVIT
CONTINUED
ATTACHMENT "A"
1. PACKAGING MATERIAL, TO INCLUDE BUT NOT LIMITED TO, SCALES,
PLASTIC BAGS, TAPE,
2. DRUG PARAPHERNALIA, TO INCLUDE BUT NOT LIMITED TO, SYRINGES,
SHORT STRAWS, GLASS PIPES FOR SMOKING CONTROLLED SUBSTANCES.
3. RESIDENCY PAPERS, TO INCLUDE BUT NOT LIMITED TO, UTILITY
RECEIPTS AND OR BILLS, RENTAL/LEASE AGREEMENTS, AND ARTICLES
SHOWING OCCUPANCY OF THE PREMISES,
4. U.S. CURRENCY BELIEVED TO BE IN CLOSE PROXIMITY TO THE NARCOTICS
BEING SEARCHED FOR.
5. NARCOTIC RECORDATIONS, TO INCLUDE BUT NOT LIMITED TO, PRICE
LIST, AMOUNTS SOLD, TIMES, DATES, AMOUNTS PURCHASED, AND
ESPECIALLY DRUG INDEBTEDNESS.
6. COCAINE, A WHITE CRYSTALLINE POWDER IN ROCK OR POWDER FORM, A
CONTROLLED SUBSTANCE.
7. MARIJUANA, A GREEN LEAFY MATERIAL, A CONTROLLED SUBSTANCE,

PAGE TWO
AFFIDAVIT IN SUPPORT OF SEARCH WARRANT
The facts to establish the grounds for issuance of a Search
Warrant are:
Your affiant, Detective Bill McCarthy, 8022 , is employed
by the West Valley City Police Department, and is currently
assigned to the Neighborhood Narcotics Unit. Your affiant has been
given the responsibility to investigate narcotic offenses occurring
in West Valley City and surrounding areas.
Your affiant has had training in narcotics identification
and in the investigation of narcotics related offenses. Affiant has
personally purchased various narcotics on numerous occasions in
relation to police investigations. Affiant was previously assigned
to the Metro Narcotics Strike Force and the Drug Enforcement Strike
Force. Your affiant is a certified peace officer in the State of
Utah for over 19 years. Your affiant's specialized training
includes the DEA basic and advanced investigators seminars, as well
as the California Narcotics Officers Association seminars in drug
recognition, identification and investigative techniques. Your
affiant is also certified in the investigation of Clandestine
Methamphetamine Laboratories. Your affiant is a certified Bomb
Technician.
Your affiant is investigating Anthony A. Saddler for usage and
distribution of controlled substances, specifically marijuana and
cocaine. Your affiant received information from a confidential
informant, hereinafter referred to as CI. Your affiant ask the
courts not to require your affiant to publish the CI's name. Your
affiant believes that the CI may be harmed if CIfs name were
published. Your affiant was told the following by the CI:
1. CI has known the suspect, Saddler for over 1 year,
2. CI has observed the suspect use cocaine and marijuana on
numerous occasions during the last year,
3. CI has used marijuana with the suspect on several
occasions,
4. CI has been to the premises numerous times, the most recent
being within the last week to ten days, and observed approx. 3 to
4 pounds of marijuana,
5. CI has observed three scales inside the home, that the
suspect uses to weigh out repackaged marijuana for resale,
6. CI has observed cocaine inside the premises, along with
packaging material,
7. CI has observed the suspect carry marijuana and cocaine on
his person,
8. The suspect has told the CI that the suspect sells
marijuana and cocaine,
9. ci has observed the suspect sell and use controlled

PAGE THREE
AFFIDAVIT IN SUPPORT OF SEARCH WARRANT
substances, inside the named premises,
10. CI has been told by the suspect that the suspect recently
purchased the listed premises,
11. CI states that the suspect's only legitimate source of
income is from a part time waiter's job at a Salt Lake City
restaurant, BACCI's,
12. CI states that the suspect sells controlled substances to
be able to afford his own usage and as a separate source of income,
13. CI provided a description of the home, a vehicle
frequently used by the suspect (female companion of suspect), and
hours of operation for the suspect,
14. CI states that the suspect is home infrequently and
usually during the late evening hours,
Your affiant was performing surveillance on the suspect at his
home address in West Valley on 6/14/00.
During the initial
surveillance your affiant did not observed anyone at the residence,
the surveillance was intermittent from 2000 hours until 0600
6/15/00. During surveillance on 6/15/00 your affiant observed some
short term traffic which your affiant believes was drug related.
Your affiant had West Valley City Police Patrol perform a traffic
stop on one of the vehicles leaving the listed premises. During
the aforementioned traffic stop the driver was arrested for
outstanding warrants and later found to be in possession of
marijuana, approximately one half ounce. During the search of the
vehicle a small section of plastic bag was found, by affiant, and
appears to have residue of cocaine inside the twist section of the
bag. Your affiant assisted in the search of the vehicle and would
like to inform the courts that no drug paraphernalia, used in the
ingestion of marijuana or cocaine, was located.
Your affiant was
told by the transporting officers, of the arrested person, that no
drug paraphernalia was found on the subject, Oba Tramel.
Your affiant believes that the observations of the CI are
first hand, accurate and truth full, for the following reasons.
CI's observations are first hand and from a person that has used
marijuana and would recognized the substance when observed. CI has
not been praised nor paid for any of the information provided. CI
has provided the information out of a sense of guilt and desire to
stop the sales and usage of controlled substances into the
community. CI's observations were over a long period of time, even
though the suspect has only recently occupied the listed premises,
within the last couple of months. CI states that the illicit sales
operation is ongoing and has been long term.
Your affiant observed vehicles described by CI at the named
premises and the registered owner was a described by CI. Your
affiant has observed what your affiant believes to be drug traffic,

PAGE FOUR
AFFIDAVIT IN SUPPORT OF SEARCH WARRANT
short term traffic coming and going to the listed premises.
Further one of the short visitors was stopped and found to be in
possession of marijuana and packaging material with residue of
cocaine. Further the arrested person was not found with any
instruments used in the ingestion of controlled substances, which
your affiant believed shows that the marijuana was purchased from
the listed premises.
Your affiant was told that the suspect is home infrequently
and works at a restaurant in Salt Lake City. Your affiant was
told that the employment is part time, your affiant checked on
6/15/00 and the suspect was not at work and it was unknown when he
was scheduled to return.
Your affiant believes that the premises should be searched for
marijuana, cocaine and associated packaging material and
instruments used to ingest controlled substances. Affiant has been
told that all these items have been observed inside the listed
premises.
Your affiant believes that the suspect should be
searched, affiant has been told that the suspect sells, uses and
carries controlled substances on his person.
Your affiant prays for any time , announced authority of
service. Your affiant has been told that the suspect is usually
only at home during the late evening hours and your affiant's
observations have confirmed this.
Your affiant has reviewed the attached affidavit with Deputy
Salt Lake County District Attorney B. Kent Morgan and it has ben
approved to be presented to the courts for anytime and announced
authority of service.

PAGE FIVE
AFFIDAVIT IN SUPPORT OF SEARCH WARRANT
WHEREFORE, the affiant prays that a Search Warrant be issued for
the seizure of said items:
( ) in the day time.
(X) at any time day or night because there is reason to
believe it is necessary to seize the property prior
to it being concealed, destroyed, damaged, or
altered, or for other good reasons to wit:
SEE BODY OF AFFIDAVIT
It is further requested that (if appropriate) the officer executing
the requested warrant not be required to give notice of the
officer's authority or purpose because:
( ) physical harm may result to any person if notice
were given; or
( ) the property sought may be quickly destroyed,
disposed of, or secreted.
N/A

SUBSCRIBED AND SWORN TO BEFORE ME this / *3 day ofj£^2000

JUDC
IN THE [TftfKD DISTRICT COURT,
IN AND EOR SALT LAKE COUNTY,
STATE OF UTAH

IN THE THIRD DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
SEARCH WARRANT
NO
OUNTY OF SALT LAKE, STATE OF UTAH
o any peace officer in the state of Utah.
roof by affidavit under oath having been made this day before me by Det.
ill McCarthy, I am satisfied that there is probable cause to believe
hat

(X) on the persons of Saddler, Anthony A., 1/26/73,
(X) on the premises known as 4300 West 3194 South, a single family
welling, on the west side of the road, the front door faces to the east, the
umbers 3194 South appear on the front of the home mail box in front of the
ome, to include all containers, locked and unlocked, rooms, attics,
asements, outbuildings attached and unattached found within the curtilage.
( ) in the vehicles described as N/A
n the City of West Valley, County of Salt Lake, State of Utah,
here is now being possessed or concealed certain property or evidence
escribed as:
SEE ATTACHMENT "A"
hich property or evidence:
(x) was unlawfully acquired or is unlawfully possessed or
(x) has been used to commit or conceal a public offense or
(x) is being possessed with the purpose to use it as a means of
committing or concealing a public offense or
(x) consist of an item or constitutes evidence of illegal conduct,
possessed by a party to the illegal conduct.
ou are therefore commanded
-mg^-}
0 in the day timg
at any time of the day or night(good cause having been shown)
to execute without notice of authority or purpose,
(proof under oath being shown that the object of this
search may be quickly destroyed or disposed of or
that harm may result to any person if notice were given.)

ITEMS TO BE SEIZED
SEARCH WARRANT/AFFIDAVIT
CONTINUED
ATTACHMENT MA"
1. PACKAGING MATERIAL, TO INCLUDE BUT NOT LIMITED TO, SCALES,
PLASTIC BAGS, TAPE,
2. DRUG PARAPHERNALIA, TO INCLUDE BUT NOT LIMITED TO, SYRINGES,
SHORT STRAWS, GLASS PIPES FOR SMOKING CONTROLLED SUBSTANCES.
3. RESIDENCY PAPERS, TO INCLUDE BUT NOT LIMITED TO, UTILITY
RECEIPTS AND OR BILLS, RENTAL/LEASE AGREEMENTS, AND ARTICLES
SHOWING OCCUPANCY OF THE PREMISES,
4. U.S. CURRENCY BELIEVED TO BE IN CLOSE PROXIMITY TO THE NARCOTICS
BEING SEARCHED FOR.
5. NARCOTIC RECORDATIONS, TO INCLUDE BUT NOT LIMITED TO, PRICE
LIST, AMOUNTS SOLD, TIMES, DATES, AMOUNTS PURCHASED, AND
ESPECIALLY DRUG INDEBTEDNESS.
6. COCAINE, A WHITE CRYSTALLINE POWDER IN ROCK OR POWDER FORM, A
CONTROLLED SUBSTANCE.
7. MARIJUANA, A GREEN LEAFY MATERIAL, A CONTROLLED SUBSTANCE,

•AGE TWO
EARCH WARRANT
o make a search of the above-named or described person(s), vehicle(s), and
•remises for the herein-above described property or evidence and if you find
he same or any part thereof to bring it forthwith before me at the Third
dstrict Court, County of Salt Lake, State of Utah, or retain such property
n your custody, subject to the order of this court.

IIVEN UNDER MY HAND and dated this

/s

day of

2000,
^

